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STATEMENT OF THE CASE
Nature Of The Case
Abdon Andre Saenz appeals from his judgment of conviction for aggravated
battery.

Statement Of The Facts And Course Of The Proceedings
The state charged Saenz with aggravated battery on Matthew Wise. (R., pp. 4445.) The matter proceeded to trial, where the evidence showed that Wise was a bartender
at Vern's Tavern in Caldwell, Idaho, the night of July 22, 2017. (Tr., p. 131, L. 8 -p. 132,
L. 15.) That night Saenz was at the bar, drinking with two other individuals, when the
three of them walked outside the building with Saenz taking his beer with him. (Tr., p.
146, L. 23 - p. 154, L. 25; p. 216, L. 3 - p. 225, L. 10; State's Exhibits 5-7.) Wise went
after them and told Saenz he could not have drinks outside the building. (Tr., p. 155, L. 1
- p. 157, L. 2; p. 161, Ls. 4-23; p. 225, Ls. 11-14; State's Exhibits 1, 6-7.) Saenz initially
ignored him, and Wise took the beer glass, which still contained some beer, from Saenz's
hand and returned to the bar. (Tr., p. 157, Ls. 3-23; p. 225, Ls. 15-24.)
Saenz followed Wise back into the bar and approached him. (Tr., p. 158, Ls. 1-11;
p. 161, L. 24-p. 162, L.11; p. 225, L. 25 -p. 227, L. 5; State's Exhibits 6-7.) Saenz asked
why Wise had taken his beer, and Wise explained that the bar could not allow people to
drink outside or he could be fired and the bar fined. (Tr., p. 162, Ls. 12-24.) Saenz accused
Wise of being "disrespectful," but the conversation ended, in Wise's estimation, amicably,
and he continued to serve drinks to Saenz. (Tr., p. 163, L. 1 - p. 166, L. 10; p. 227, L. 6 p. 228, L. 13.)
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Later in the evening, patrons of the bar informed Wise that Saenz had again taken
drinks outside the bar. (Tr., p. 167, L. 10 – p. 170, L. 4; p. 229, L. 18 – p. 231, L. 6; State’s
Exhibit 6.) Wise went back outside, saw Saenz with glasses in both hands, and reminded
him he could not take his drinks out of the bar. (Tr., p. 170, Ls. 5-14; p. 173, L. 19 – p.
177, L. 11; p. 231, L. 7 – p. 233, L. 25; State’s Exhibit 6.) Saenz then threw one of the
glasses at Wise and hit Wise in the face with the other glass. (Tr., p. 177, L. 12 – p. 183,
L. 16; p. 234, Ls. 1-5; p. 236, L. 1 – p. 237, L. 19.) Wise suffered cuts to his face, which
left scars, and extensive dental damage, including lost and broken teeth. (Tr., p. 184, L. 1
– p. 190, L. 3; p. 280, L. 2 – p. 291, L. 19; p. 320, L. 21 – p. 321, L. 22; p. 372, L. 8 – p.
377, L. 1; State’s Exhibits 9-11.)
Police interviewed Saenz twice, and the recordings of his statements about the
events in question were admitted into evidence. (Tr., p. 407, L. 14 – p. 411, L. 19; p. 413,
L. 1 – p. 414, L. 12; State’s Exhibits 27-28.) In the first interview, Saenz initially said he
was at Vern’s Tavern that night, denied “getting into a fight,” but said the bartender got “a
little rowdy.” (State’s Exhibit 27.) He generally denied remembering much because he
was “kind of tipsy that night.” (Id.) He remembered being told by the bartender not to
take his drink outside “one time” but did not remember taking a drink out a second time or
any altercation. (Id.) He later admitted that there may have been a “squabble” but said he
would have hit someone with his hands and not a glass. (Id.) He had no marks on his
hands, however, indicating he had hit anyone with them. (Id.)
In the second interview, the officer asked for Saenz’s “side of things.” (State’s
Exhibit 28.) As to the “second incident” he remembered “going outside” and the bartender
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“came at me.” (Id.) Immediately after stating the bartender “came at me,” he said he did
not know if the bartender came at him because he did not remember. (Id.)
Police also interviewed the two people Saenz was drinking with that night, Rodolfo
Reyes and Vanessa Morales. (Tr., p. 412, Ls. 6-14; p. 415, Ls. 2-20; p. 423, L. 3 – p. 425,
L. 10; p. 517, L. 16 – p. 519, L. 1; State’s Exhibits 36-37.) They stated they met Saenz
that night, but they did not know him. (State’s Exhibit 36.) Both said they saw the
bartender exit the bar and run toward Saenz, but did not see what happened thereafter.
(State’s Exhibits 36-37.) Both denied seeing anyone hit anyone else. (State’s Exhibits 3637.) They knew there had been an incident, but did not see what happened. (State’s
Exhibits 36-37.) They both denied being in any altercation. (State’s Exhibits 36-37.)
Police matched Saenz’s fingerprints to a fingerprint on the glass thrown at Wise.
(Tr., p. 439, L. 22 – p. 442, L. 19; p. 492, L. 6 – p. 494, L. 10.)
The jury returned a verdict of guilty. (R., p. 134.) The district court entered
judgment, and Saenz timely appealed. (R., pp. 160-66.)
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ISSUE
Saenz

states the issue

0n appeal

as:

Whether the prosecutor committed misconduct amounting to
ﬁmdamental error by arguing in his rebuttal closing that the jury should
reject Mr. Saenz’s theory of the case based on misrepresentations of the
facts and 0n facts not admitted as evidence.
(Appellant’s brief, p. 7.)

The

state rephrases the issue as:

Has Saenz
rebuttal closing

failed t0

show

error,

0f the prosecutor?

much

less

fundamental

error, in the

unobjected-to

ARGUMENT
Saenz Has Failed To
A.

Show Fundamental

Error

Introduction
In rebuttal the prosecutor argued that, as he watched the Videos, listened to the

interviews, and read the police reports,

“wasn’t there,” that he “didn’t do
(TL, p. 612, Ls. 9-17.)

it

this,” or that

someone

else

had

hit

Wise With

the glass.

Then, “listen[ing] t0 the defense g0 through some 0f those same

same thoughts occurred

facts” in closing argument, the

“didn’t do this,” “wasn’t there,” 0r that

p.

“occurred to [him]” that n0 one had claimed Saenz

“somebody

else”

t0 him: that

had

hit

no one said Saenz

Wise With

612, Ls. 18-22.) Defense counsel did not object t0 this argument.

the glass. (TL,

(Tr., p.

612, Ls. 9-

22.)

For the ﬁrst time on appeal, Saenz claims
the prosecutor

was basing

his

this

argument was improper, asserting

argument on matters not admitted as evidence. (Appellant’s

Saenz has failed to carry his burden of showing fundamental

brief, pp. 8-15.)

however, because

it

was proper

t0 argue that

n0 Witness

t0 the

error,

crime stated that Saenz did

not hit Wise with a glass, that he was not present, or that someone else hit Wise with the

glass.

Even

if the

error because

it

argument was

in

some way

obj ectionable,

it

did not rise to fundamental

did not Violate Saenz’s constitutional rights, any error

(including not being clear that the lack of obj ection

was not

clear

was not tactical), and did not prejudice

Saenz.

Saenz further contends that the prosecutor’s argument that Saenz’s statement to
police that

Wise “came

at

[him]” was incriminating was prosecutorial misconduct because

the prosecutor did not point out that Saenz quickly tried t0 backtrack

from

that statement.

Saenz offers no authority supporting the proposition that a

(Appellant’s brief, pp. 8-15.)

prosecutor must present both his

own and the Defendant’s argument about the

of a statement made in a police interview,
fundamental

less reason for believing that

such

is

error.

Standard

B.

much

signiﬁcance

Where

Of Review

a claim of error unpreserved

on appeal, the Court applies a three
P.3d 961, 978 (2010).
constitutional rights

by a contemporaneous objection

step review.

First, the appellant

were violated.”

Li.

is

presented

State V. Perry, 150 Idaho 209, 226,

must show

that

“one or more

245

unwaived

Second, “the error must be clear 0r obvious.” Li.

“This means the record must contain evidence 0f the error and the record must also contain

evidence as t0 whether 0r not
State V. Miller,

trial

N0. 46517, 2019

counsel

made

a tactical decision in failing t0 object.”

WL 1217673, at *2 (Idaho Mar.

15, 2019). “Ifthe record

does not contain evidence regarding Whether counsel’s decision was strategic, the claim
factual in nature

relief.”

Li.

and thus more appropriately addressed Via a petition for post—conviction

Finally, the appellant

substantial rights.”

trial,

trial

the appellant

m,

“must demonstrate

150 Idaho

must show

at

m,

that the clear error

2019

that the error affected [his 0r her]

226, 245 P.3d at 978. Where, as here, there

trial

proceedings must be clear from

WL 1217673, at *2.

Saenz Has Failed T0 Show Improper Argument Much Less
Constitutional Rights That Was Clear And Preiudicial
It

was not improper

was a

“must have affected the outcome of the

proceedings.” Li. “Whether the error affected the

the appellate record.”

C.

is

for the prosecutor t0 argue that

testimony indicated Saenz was not present, that he did not

hit

A

Violation

Of His

n0 Witness statements or

Wise with a

glass, or that

it

was someone

else

who

Wise with

hit

the glass.

“The general

rule is that both parties are

given Wide latitude in making their arguments t0 the jury and discussing the evidence and
inferences t0 be

made

therefrom.”

State V. Dunlap, 155 Idaho 345, 368, 313 P.3d

1,

24

(2013) (internal quotation omitted). “[A] court should not lightly infer that a prosecutor
intends an ambiguous remark t0 have

its

most damaging meaning 0r

that a jury, sitting

through lengthy exhortation, will draw that meaning from the plethora of less damaging
interpretations.”

Donnellv

V.

comments must be evaluated
trial.” State V.

evidence 0r t0

“in light of defense conduct and in the context of the entire

Severson, 147 Idaho 694, 719, 215 P.3d 414, 439 (2009).

comment on €66 the

state

Rather, “such

DeChristoforo, 416 U.S. 637, 647 (1974).

A prosecutor may

ofthe evidence 0r on the failure 0fthe defense to introduce material

call logical

witnesses.” State

266, 270 (Ct. App. 2011) (quoting State

V.

V.

Mendoza, 151 Idaho 623, 627, 262 P.3d

Hodges, 105 Idaho 588, 592, 671 P.2d 1051,

1055 (1983)).
In rebuttal closing argument the prosecutor stated that after listening to the
interviews, reading the police reports, and watching the Videos, the “thought occurred” to

him that no one had
someone

else

he “didn’t d0

this,” or that

that as the defense presented its

argument he

stated “the defendant wasn’t there,” or that

had committed the

battery,

and

“[came] back With the very same thing,” namely that n0 one “says the defendant didn’t d0
this,” 0r that

argument

“he wasn’t there,” 0r that someone else had done

that

n0 Witness had asserted Saenz was not

face With a glass, 0r that

the glass

it

it.

there, that

was someone other than Saenz Who

was an accurate assessment of

the evidence.

(Tr.,

612, Ls. 9-22.)

he had not
hit

Wise

hit

Wise

The

in the

in the face with

In addition, noting that

n0 such

evidence of statements by such persons was in the police reports, Videos, or recorded

was proper because had such evidence been

statements

recorded statements the defense would have presented

in the police reports, Videos, or

it.

In other words,

it

was proper

t0

argue that no such evidence existed.

Even if the prosecutor’s argument were

objectionable,

it

was not fundamental

error.

Saenz argues the prosecutor argued “facts not in evidence,” Which was “precisely” the error
in State V. Martinez, 136 Idaho 521, 525,

brief, p. 9.)

37 P.3d

18,

22

(Ct.

App. 2001). (Appellant’s

This argument does not withstand analysis, because the prosecutor was not

arguing facts not in evidence, but rather arguing the absence 0f evidence t0 support certain

facts.

In Martinez, after failing t0 get a doctor’s report regarding sexual abuse entered as

evidence, the prosecutor argued that the doctor
things.’”

136 Idaho

at

the jury What that evidence

by Martinez

First, the

“was prevented from saying

525, 37 P.3d at 22. The Court 0f Appeals held

for the prosecutor to then refer to evidence that

controlled

C

would have been.”

was not admitted

Li.

in

“it

certain

was misconduct

an attempt to imply to

The argument that this case

is

somehow

is fallacious.

prosecutor in this case did not ask the jury to infer that excluded evidence

supported the state’s factual claims, as happened in Martinez.

Unlike in Martinez, the

prosecutor did not imply that there were Witnesses 0r evidence favorable to the state’s case
that the jury did not get t0 hear. Rather, the prosecutor

0f certain

facts,

namely that none 0f the Witnesses had

he had not hit Wise With the
are simply

n0

parallels

glass, or that

someone

argued that there was no evidence

stated that

else

had hit Wise With the

between what the prosecutor did

prosecutor did in rebuttal argument in this case.

Saenz was not

in Martinez

there, that

glass.

There

and what the

Second, the argument the prosecutor was asserting facts not in evidence
requires this Court to take the argument out 0f context and give

Fundamental error does not

interpretation.

from the appellate record

that the prosecutor

the case based

on evidence not presented

P.3d 784, 790

(Ct.

App. 2015).

It is

exist

Where

“it is

it

worst possible

not plain, clear, 0r obvious

was asking or encouraging

at trial.” State V.

its

at best

the jury to decide

Becks, 159 Idaho 223, 229, 358

simply not clear that the prosecutor was inviting the

jury t0 base a verdict on his pre-trial assessment of the evidence,

some of which was

ultimately not presented, as opposed t0 deciding the case on the evidence in fact presented

(Which did not include any Witness stating Saenz was not present, 0r that he did not

Wise with a

glass, or that

some other person had

struck

Wise with

strike

the glass).

Third, even if the argument could be considered an assertion of facts not in

evidence, there

level

is

no showing

that such

0f a constitutional Violation.

As

an argument, although objectionable,

stated above, the underlying proposition that

Witness, including Saenz, had claimed that Saenz

With a glass, or that someone else had
that

hit

was not

Wise With a

there, that

glass

is

he did not

accurate,

is

hit

no

Wise

and the argument

had there been such a witness the defense would have called him or her

The argument

rises t0 the

is

also proper.

not constitutionally defective, even if the reference t0 the prosecutor’s

review 0f the recordings, Video and police reports was somehow objectionable.
Fourth, the record does not

was not tactical. As already noted,
stated that

show that the lack of an obj ection from defense counsel
certainly the underlying

Saenz was not present, that he did not

other than Saenz had hit

argument, While leaving

hit

Wise with

the glass, or that

someone

An obj ection to theform

of the

substance intact would likely have beneﬁted Saenz not

at all.

Wise with the glass—was
its

argument—that n0 Witness had

proper.

An

objection

would

likely

was not evidence. Nothing

115) that the prosecutor’s argument

counsel did not

make

in this record suggests

a tactical decision.

Finally, there is nothing in the record t0

t0 base its verdict

(ﬂ R. p.

have resulted in a mere reiteration 0f the instruction

show

on the evidence, told What evidence

and statements of the lawyers are not evidence.

prejudice.

is,

The jury was

and instructed

(R., p. 115.)

Nothing

that the

instructed

arguments

in this record

would

suggest that the jury considered the prosecutor’s argument an invitation t0 speculate on

What unadmitted police reports or unredacted Videos 0r recorded statements would have
shown, instead 0f properly considering the absence 0f evidence 0f Witness statements
asserting that Saenz

was not present,

other than Saenz hit

Wise with a

Saenz’s argument
prosecutor’s argument

unwaived

fails

that

hit

Wise with a

glass, or that

someone

glass.

0n every prong of the fundamental

was proper

constitutional right.

he did not

error test.

The

and, even if objectionable, not a Violation of an

Moreover, the error was not

clear,

both because the claim

of error requires the worst possible interpretation 0f the prosecutor’s argument and because
the record does not contain evidence regarding whether counsel’s decision

Finally,

Saenz has failed to show that

have affected the outcome of the

D.

trial

it is

was

strategic.

clear in the record that the alleged error

must

proceedings.

Saenz Has Failed To Show That Argument Regarding Saenz’s Statement That Wise
Came At Him Was Improper, Much Less A Violation Of His Constitutional Rights
That Was Clear And Preiudicial
In the second interview with police, Saenz stated that

immediately reversing course and claiming he had n0

Wise “came

at”

him, before

memory of the second

encounter

with Wise. (State’s Exhibit 28.) The prosecutor asserted in his closing argument that the

10

“came

—

at

me”

statement

p. 572, L. 3.)

conﬁrmed

the second encounter and

its

nature. (Tr., p. 570, L. 15

Defense counsel acknowledged that the statement conﬁrmed a second

encounter, but argued Saenz had not admitted hitting

Wise With

16-23.) In rebuttal the prosecutor argued Saenz “slip[ped]

second encounter,” and that by saying “[h]e came

at

a glass.

(TL, p. 587, Ls.

up and admit[ted] there was a

me” Saenz acknowledged

encounter was between him and Wise, and not a third party such as Reyes. (TL,

24 —

p.

613, L. 5.)

612, L.

A prosecutor is “entitled t0 discuss fully” the “inferences t0 be drawn”

from the evidence. State
i_n

p.

V.

Sheahan, 139 Idaho 267, 280, 77 P.3d 956, 969 (2003),

State V. Marmentini, 152 Idaho 269, 271,

prosecutor properly argued that the “came

at

270 P.3d 1054, 1056

me”

statement

(Ct.

gm

App. 2011). The

was an admission there was an

encounter between Saenz and Wise. Saenz has failed t0 show an improper argument,
less a Violation

0f an unwaived constitutional

that counsel did not tactically

outcome 0f the

right, that

was

much

clear (including with evidence

choose to not object), and that must have affected the

trial.

CONCLUSION
The

the

state respectfully requests this

DATED this

Court to afﬁrm the judgment of conviction.

17th day of July, 2019.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General
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